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STATE B MONTRHA
EFOHE TIE EOAND OF PERZONAEL RPPERLE
IN THE MATIEE OF URFAIR LABDR PRACTICE B0, 21=149740:
FREAYER BEICATION AESOCTATION
AFPFILIATED WITH - TIE  MHONTRERA
SDOCATION JSaCCTATTON,

Cappisinint, FILHAL Okibk

YALLEY. COURTY SCHOOL DISTRICT
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Ho oxceptiong having been filoed, pursaait o AR 24.21&8.107,
to, the Pindings of Pact, Conclusions of Law and Hacomménded Ofder
Laaniad on Febroarcy 2H; L979:
THRREPGRE, this Board adoprn thnt Becommended order Ao {his
mitbtsr as its PINARL GROER,

pORKED OF FERSCHMNEL APPEALSY

ny s
ent Cromlay
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CERTIVICATE OF MATLIHG

Iy Jdenpifer Jacobson, do hereby certify and ntata Ehat T &14
o the A day of Apcll; 1078, mail n true and correct oopy of
the above FENAL ORDER bo tha following persons:

Lr. Richard K. Cinningham Emille Loring
Suparintendent Hilley & Loring

Frazoe Pubkle Schodols 1713 Tenth Avenie South
Hoy 410 Goeat "Falls, MT 59405

Yrazer, HT S8932%
Tom Glgatad
Pobor &, Haolteps Do 1508
Aathkacney. i1t Law Glandiwe, HT S9330
EEO Fifeh Seanoas Soukh

Clasgow; WP 55144
- I"l
segier) “&ﬁfmﬂ N

nnkFAT dSrobson
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Frazer Publie Schpols, wan served with the Onfair Labor Practices

FEFORE THE BEOARD GF FERSOHNEL APPEALS

IM THE MATTEN OF UNEAIH LAROR
FRACTICE HO, 21-TH: ':

FRAZER EDUCATION ASSUCIATION { FINDINGS OF FACT,

AFFILIATED WITHE THE HOHTANA CONCLIISTORS OF LAEW

EDUCATION ASSCCIATION, AN
RECONMENDED ORDER

Carplainant,
VE.

YALLEY ROUNTY SCilOOL DISTAICT
2 AND 212G,

Defandant.
KW & & == ok ke k kA

Camplainant, In sabove captioned patter, filed an Unfair
LCabor charfge with the Board an Septembor 7, 1978, The charge
alleged that the Defendant violated Sections 39=31-401{1) and {5}
MCA, of the Collective Bargaining fAct for Public Enploveas by
falling to bargein collectively in good faitly with the Complainant
in that they demanded teschers bo sign individual contracts. The
Complainant contendod this constitutes individual bargaining, le
cpproive in notere, and ds an attempt to deny teachers their
rightes underc-Section 39-31-201 MCA.

On September 13, 1978, WMr. Richard Cunbningham, Superinbendsnt

chroge.

The Hoard received reply from the Defendant on Seplenber 35,
1978, The Befendant stated that individeal contracte vere faaysd,
however, Defendant dended all charges as spocified,

A formal lwearing in this matter wag conducted on October 25,
1978, in the Teacher's Lownge, Frazer High-Schogl, Frazer, Montang
bofore Btan CGerke, Nearing Exanfiner. The hearing was conductbed
under anthority of Section 319=-31-206 MCN, and as provided for by
the Montana Administrabtive Proceduprs Act (Title 2, Chaptsr 4
MOR].
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The Frazer FEducatlon Association, AfFiliated with the Hontana
Education Aesociaticn wag representod by Ma. Enilie Loring of the
law £irm of Hillay u}:d Loring, Grest Falls, Montana. val Loy
County Sckool District 2 and 23 was represented by Teter o.
Mallesa, Attorney at Law, Glasgow, Montana,

HOTTO0NE

Complainant siade motion to strike certain portions af
Dofendents Ansuld to Unfair Labor Tractice charga [or reason Ehiey
were completel @irrelevant te the matter. The partions ate as
Eollaws;

1] ... and the Association refused to represent its
members, The nenbers never wole on any Associatles
propogitiang and tharetcrs, the presigont of the
i..l'-:l-;ﬁlr:iﬂl'—iﬂil repregents himgelf, only; most of tho

2] The school board end the nssociatian are at inpagas

on these fters of the new proposed contracte.
a. J'Lgnm.'q: ahap

b, Adninistrative approval of sick leave (priot
notice] and
c-:  Adminietrative approval of associabtion loave.

ALl other items in Che proposed coptract lave been
settled or inltialed off.

I rule that the first portisn be struck from the record, I
Find the lengieage irrelovant to the satter and Lighly Lnflanmatory.
on the second porlion, | rule ta inclede the language Lo hie
record. The stalesenls may have beey uded as o defense by
Delendant.

AlLer a bthorough review of Lhe record, ancluding the testimomy
of witnesses, Lhe deneanor of witnesses, the exhibits-and poat-
hearing briofa; I make the following:

FINDINGS OF FAOT

1, The Frazer Educatdan Aseociation (FER) is the exclusivae |
bargaining reprecentative for teachers smployed by tho Valley
County. School Distriet Mo. 2 and 26 (District),

2. The gollective barqaining agreesmant hetwean the FEY and
the Disbriect for gchool year 1977-78 contained language for ra- .

opening the agrecpent for neqotiating s succeeding agroament
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for the 1978-7% gchool year, By lebtter of danuary -4, 1978, ‘Tam
Gigatad, President and Chlef Megotiator For bhe FEAR, potified
Fhe Districk of the fEA's intentiono of re=opaning e 1577=78
agresmenl for that purpose.

4. Ten bargnining seasicns were held belwecn the parlties
in Februnry, March, April and May of 1978, No agreensnt rosultbed
Iron these GREELONS.

%.  The FEA unilaterially requested mediation assistanco
from the Boacd of Persannel Appeals and nediation desgiong were
conducted on June I and 2, 1978, The perties agres that pedigticn
helped greatly to reduce the difforances at the bargaining Lable,
however, final gettlement 0f all lsstes was not achieved,

3. On June- 21 and 22, 1998, Hr. Glgstad and Hr, Taper O
Maltege, neégotiations spokesman for the District, net in
bargaining sessions and cane to a tentativa: agreenent panding
clerification of & "couple of items." Howewer, ne formal Aqra-
gl was aiqned at Chiz timi.

B. CAr. Gigetad received notice on July 2&, 1978, frop
Diatrict Superintendent, H.E. Cunningham, that the District wam
withdriwing fts base calary offer of 514,000 per year bhat was
contained in the Lentative agreement and substituting a buse of
¥9,600.  Aeecording bto Mr. Cunninglian and Mc, Yon Whitnua, Chalrna
Dlutrict School Board und menber of District's Bergaining Tean,
L reduction wae necessary because of school levy I.Ea;':l.s.lmt.

T Cn fugust 8, 1970, the pacties pet again in bargaining
sg86lon. The FEM proposed to accept the lower 59,600 'base galary
figure in return for comcessions by the Districk on reprosentatic
fee (agancy shop)- and Isave policy. ‘The District conceded on tha
leave policy bUb no agreement was reached on the répresentation |
foe,. Counsel for the District endeavered Lo gather testinony to
the ract that the District had reachsd 1te *final position® an

the matter. The bDislrict's representatives nay lave discusdsed

r
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ahd determined that their position wWas finnlizad, however, the

| FEA'E representatives were not informed of that fack, according

to tho testimony of Mr, Oigatad and Mr. Cunninglan.

H. On October 4, 1978, the parties agein met in bargaining
DEGELON. NO egreepont wae teached and a mutual reguest for
fuct-fainding wae nade to the Board, [t was pointed out that the
parties were in the fact-finding process at bhe time of this
tormal  hearing,

5, He. Gagstad teatifled that all teachers were issuad 4
"lotter oF intent" [Copplainant's Exhibic #10) iu the middie of
March, 1%7B, abd were given' 20 days in which to redpand, This
Lestimony was donfirmed by Mable Pyle, fleut-grade teacher, Thas
procedure was in keeplig az' in years hefore according to Mr.
Gigetad. This tostimony was not. coptradicted during the hearing.

10. ‘Mr. Oigatad cestified Ehat the "letter of inkest" was a
subject of discuession during a bacgeining session beld on April
15, 12708, fAocording to Mo, Gigatad; the ¥ER informod the Dlatrlct
that a "letter of intent" wae the proper nethod to handle the
Mring of teachers unlkil a new agroement vas reaclied and that the
FYEA would opposie the lesuance of “individual caontracte", Mr.
Cunntingham, “while adnitting he didn't posses a “super menory",
tegtilfled he didn't recall the discussion of the "individual
conteaete”, however, he did npot deoy that the discussion took
place, Furthermors, Mr. Gigstad's recollection of the subect
wag- detpiled and without hesltanes, Therefore, 1 find the dis-
cugaion. of "individual contracts" was hald at the April 1%, 1978,
bargaining segsian,

11. ‘Mr. GCigsktad testified that teachers received "{individual
contracts" on Auguit 11, 1974, at the end of the-schaol day.
(Befendant's- Exhibit #L). Mr, Cenningham confirmed the fact that
the contracts ware issued ta all returndng teschers. In additicn,

Hr. Cunninghan explained that new teachere received "individual
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conlracks" in May, June or July, 1976,
12, Mr. Gigatad wnd Ms. Pyle both testified they wore told

vorbally thet if they would sign the *ipdividual contracts" and

| feturn tham the following day {Septenber 1, 14978) they would

recelve their palary, According to Mr. Cunminglism, four teachers
{including Mo, Gigstad and Mz, Pyle) did not algn their Yindi-
vidual contracts" and these four did et receive theit malary.

Mr. Cupningham explained that thres of the four signed their
contrapts by the middle of Septénmber, 1878, and wore pald. pMa,
Pyle testified that ghe sigued her conbract on September 14, 1974,
and then received her ealacy on the same day. Heo ud&::nd Th=
ceaved B salary on Eeptepbor 19, 1978, by authorizaticn of Hr.
Cunningham, However, Mr. Gigstad did, at the close of school on
the same day, sigqn hils contrack.

13. ‘Mr. Gigatad recerved a lettor from Mg, - Cunndingham
Felative to the "individusl conbract" dated Septenber 14, 167E,
which etates (Complainant's Exhiblt #7):

Dealr ME. Glgstad:

Teaching contracts were offerod youw, dated Sepkember 1,
1978, La teach this year for Prazer Schools. 3

Yo have had 20 days in which to sign your contract, The 29
days exband to September 20, 1974,

LE you have not signad your coatract by that time, the

gistrict will epsune you are pot interested in smploynent

for this year and yosuir job will be terminated.

Sincerely,

I, E. Cunnoingham

Superintendent
HMre, Tam Gigstad, also a toeacher; testified that the lekter also
pertained to her becasse of the wording in the Cirst paragzaph.
Hr. cumningban explained; "... it'c standard that if vou issus a
contract you have twenty days ln which ko sign it and if you

don't sign it afber twonty days you vacate your pogities
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DEisSCUSSTON

Counsal for the Pefondant arcgues, in hig pest-hearing briefl,
that the Pofondant and the Complainant were at impasse in contrast
negetiations and, therefore, it was proper for Lhe Defendant
tenzloyer] to unileterally implensnt his lagt affer [wia individual
GORLEacts] ta the employees &0 long as e does pot go beyond his
Last olFfér [NLRS v, Hats, 363 US 936}, A troe “inpasse'- sltuatien
may have existed in the winds of the District's bargaining tean
menbers, hewever, as discussad In Finding of Fact #7, no testinony
Wis presented to conclude the parbies were dm true ®inpasse!, 1In
addition, the "individual contracts" were issusd on Auguel 31,
1970 (gee ¥Findinge of Fact §1L1): the last bargaining session
betwoin the parties wag held Oetober 4, 1976, (aee Pindings of
Fact #R), more than a month after the issvance of the conlracts,
Furthor, the parties had regquested Fact Finding an or about
Octabar 4, 1978; and were in the process of implepenting Fact
Finding at timg of the formal hearing (eee Finding of Fact $6].
Defeadant!s Counzel's argument that the parties vere sl impecse
is not decimented by tho record. Cepversely, the rocord does
indicato Che parties wers in a contlnulng state of bargaining up
to the time el the formal hearing.

Detondant aleo argues that dssuaneo of the Yindividuaal
contracts! wae merely a bookkeeping devico and that the "individusl
contracts" were coptingenc uwpon any collective bargaining agreemer
natwesn the parties- Mr, Cunningham gave condldersable beastimony
conEerning . the methods by which bhe District paid salaries Lo ol
teachers. According to Mr. Conningham, in past years teachers
toceived thelr pelarfies ane month in adrance. This advance
paymant metihod wae discusned during contract noagatiatlons and Me,
Cunninghan axplaing:

The association [FEA] had agresd to.switching under the

new contEact to pavirent 2t the énd of services, alsa,

Wi gol dnte frouble with the Title [ affice in Helena
becauge they told us that Federal Lav prolibite paymwent
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in advanhce of spervices and, of course, wa had three

Title 1 teachers. thal dre all last yoar paid s month in

advance except for this year, so the association [FEA]

had eagreed to switch Lo paysnent at the opd of the

month 2o ., .,

Me. Cuonningham further peinted that it was *had buoiness
practices and everything else" not to have some Bort of copnbract
to pay wigeg,

Tentimony revealed thab the traditional monthly ddvance wadge
paynent made ob the first of each month was changed by tlhe
District for school yenr 197R=79. Mr, Cunminghen explained thal
Tor Septepber, 1978, only, teachers receivad 4 5300 cash advince
¢n Seplepber 1 the balauce of vages owed the teachers for the
manth of Seplember was pald oo the last working day in Seplesbec.
Theroalter, Leschers would receive thelr monthly salary for any
particular moath on the last working day of that month.

Coungel for the Defendant argued that seckion mmbors 5 apd
&-af the *individual contract" [Dafondant'e Exhibit #1) which
statesn,

"{&) Eoth partles shall comply with the provisions of

Chis applicable State laws, terns and conditions: of the

collectivo bargalnlog agresment and with thi adoptad

olloles of the Board of Trustess. {4 copy of which has
aen received By the teasclher) which ace made a part of

thig eontract by reference.”

{0 The individual conlract is subject to tho terms

and eonditions of the collective bargaining agraement

between the hsgociation and the Board of Trostess, pnd

ta the extent that the provisions of this gentract and

Euil:!.d. ppreenent may be inconaistont, the provieions ofF

pa1d agreencnt shall be centrolling.
cloarly subjugates the terms of the "individual contract! to the
terns agreed To by Che PEA and the Digtrict in o mastor contract.

Thene two arguments appear te be rabher incignificant upon
exanipation of this Beard's final order dn ULP 17-1975 (Bancd of

Trusteces of Billings School dstrict No. 2 v, State of MoiCana

el rel Nsard ofF E"EI.EI_IJ::IH_'I.EL_I.I':EE_EEq and Billings Educatian

AEEOciabien, Cause Mo, TOG52, Daotrict Court of the Thicteenth

Judicial Dietrict of the State of Montssa in and For Lhe Counly
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of Fallowatone)] which states:

In fact, 1t begopes abvioes that the fonchion of
the individual contract has been velagated to pothlng
moce- then a dacument skating the intenticn of Ehe
tenchers to teach In the public school systen for Ehe
academlie year, any interpretation giving the fndividieal
conkract any mere elficacy would be in confiichk Wikl
tha Teachers' cight to collectively bargain and would
Lhetefore be repergpnant to Section 59-1603 [39-31-201
MCA), which gives the teashers the right to caollecnively
bargain. It was tever intended by the legislature,

Chat the individual coptract was to e pubstilubed for
the master contract. So they ousl be kept tobtally
peparate.  The madter contract deals with wagea, Toure,
and other conditions of amployment; Che lodividual
cantract doals only with the inditvidunl  teachorts
lntent to return to the district and teach for the
upcoming yPoat.

In refersnce to Findings of Fact #9,; the teachern were
leaiad "letlers of intent® an the Spring of 19%76. The cantenl of |
thega lettere (Complainenti's Exhibit £14} was to confirm the
individual teachsr's lntenb b ceturn the folloving year oronot,
The “individual coatracte” issued by Mr, Cunningham on August 31,
197d, {See Findinga of Fact #11 and Dafendant"s Exhibde #L),
however; serpassed the Limits of & propar "teachara! Indivldual
conbract" by incorporating wages and hours = two, alapants
pirickly resetved for collective bargaining.

Ta bargain dndividually with senbers of & bargainiig wnll is
an unfalr labor practice as discussed in fedoral case law,

S5E1y
That 1t 18 a wiclatlon of the eseepiial pEIDCIpLS

of collective bargaining and an infringensnt of the Act

Ior-the apployer to distegard -tha Dargeining popres-

pentalive By nzgnl_i..'.l.l'_in:g with individual epployvecs,

whether a majority or a minority; with respect to

WigEE hodeys and l.qu:.ki.mg condiblsits Was Decdqnlied by

this Court in J. I. ¢pse Co. ¥. Labor Boatd, NWo. &7

1943 Tarm J14 LER Maju, S0L)...

The J.I. Cans Co. case, supra, discusses individual coptracks

pelative te Individual bargaining:

Individun]l centracts, no matter whoet the circumstabceas
Ehat Justify thelr execution or what their terms may
not becavailed of to defeat or delay che procedirpes
preacribed by the Hational Labor Relations Aot looklnog
bo eollective boargaining, nor to exelude the contracting
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| Defendant applifisd the individual bargaining by threatening to

enployie fron p duly ascertnined bargaining vnit:: noe
nay they ba vaed to foreastall bargaining or to limdit oc
condition the terms of the collective agresment.  "The
Board asserts &' public right vegted ln it as a publie
body, charged in the public dinterest with the duty af
proventing unfair labor practices:.® HNaticsal Licorice
Co. ¥, National Labor Relations Boerd, 309 .5, 350,
164 [4 LEK Man. 674}, Wherever privato contracts
conflict with ita Dunctions, they obviously miust Yield
or the fct would be reduced to o futility.

Inorefarence to Findings of Sact ®os. 11, 12 apd 13, the

withliold wages and, Ly letter {Telerence Complainant 'y Exhibit
#7) threatened to termlnale erployees for fudling to sign indzviduhi
coplracks,
CORCLUSIONS OF LW
Pefendant, Valley County Sohoal Digtrict 2 and 2B; has

enaged in an wnfalr labor practice within the meaninge of Section

141

49-31-40k(1} and (5) MCA Ly bargaining individually with nephara
0f an exicting bargaining unit and by that sction, feiled ta
bargain collectively, in goed faith, with the exclisive bargaining
ropragentetive, Frazer Educatlon Association afrfiliated with the
Montana Edducetion Agsooiation.
RECONHENEIO ORDER

1t ia lhereby ordered that Valley County School Distriot He,
2 nnd ZA shall:

1. Ceang and deaist from failing to bargain bno good foith
with the Frazer Education hssociation, affiliated with
the Monions Educntion Association.

i Taks appropriabe action to make nmull and veld all

exinting individual coslracks icsued ta individual

teachers which imgair the teachers' right to bargain
colleactively, |

3, Post these FINDINGS OF FACT, CONCLUSIONS OF LAW AND '
RECOMMENTID OROER i the dsual posting areals)] Lo oa .

|

consplaudis: manner l'or o perlad of nobt less than thircy !

(30] doys.

=G
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a| Fursuant Lo Rule ARM 24,726.584, either party in this patter
f| may , within bwenty (20} days of issnance of the above Findinga
4|l of Fapt, Conclusions of Law aied Recormended Jrder, file n:ceptiau¢
6f to the aame with the Board of Personnel Appoals.
Gl EATED. thia ;1&: day of Fobruoary, 1478,
?I
H
8 LoaRD OF PERSOHNEL APFFEALS
0
11
| ay
e lan Oer
i Bearing Examlnes
14 CERTIFICATE. OF HAILING

F- -
Ih T l:‘x frgeg Ao hereby certify and state that oo
the ‘ﬂl'-"! EE Er*;lﬁ Febroary, 14979, I malled & Lriue sand corroct

Ij
| copy of The above FINDINGS OF FACT, COMCLUSIONE OF LAW AND
1'." RECOMMENDED ‘ORDER to the following:
Dr. Richard E. Cooningham
IB| Superintaendent
Frozomr Pabllo Schoola
P || B AGE
Eaxer, MT 53125

il
T'erer 0. Maltese

21| ‘natbornmy at Law

114 FiLfth Avanue South
22| Gluggow, MT 59230

|| Emilie Loring

Aattorney al Law

M 1713 Tenth Awenug  Bouth
Great Falls, HT 58405

Tom Gigsted
2 Bax 1382
Glondive, MT 593490
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